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1. A caveat 

1 I am an arboricultural consultant, I am not legally trained: what follows attempts to bring a range of opinion 
into a coherent narrative and is my understanding of the legal position but I am not to be considered as a legal 
expert. 

2. What is a tree? 

1 The definition of a tree that I use is: 

“a perennial woody plant with a more or less permanent shoot system of secondary branches with a 
leafy canopy supported clear of the ground by a single main stem or trunk with clear apical dominance” 

2 The first test therefore is: 

“does the plant before me have a single main stem in excess of 1.5 m that is clearly identifiable?” 

 A number of perennial woody plants, common hazel Corylus avellana being one obvious example, generally do 
not and so are not considered to be trees. 

3 My second test is: 

“does the plant’s stem exceed 75 mm in diameter, at 1.5 m above the ground?” 

 (this is the smallest single stem diameter in Table D1 of Annex D of BS 5837:2012 Trees in relation to design, 
demolition and construction – Recommendations [1] (referred to hereafter as BS 5837). 

4 If the answer to both questions is “yes” then the plant is to be considered a tree, but if the answer to either 
one or both questions is “no” then the plant is not considered to be a tree but it may be included in a survey as 
part of a group or a hedge for example. 

3. Whose tree is it? 

1 Under the law a tree is a part of the land that it is growing in, and so if you can determine who owns that piece 
of land then you can state with confidence who owns the tree. 

4. The abridged legal background 

1 The tree owner’s liabilities and responsibilities are derived from a broad legal framework, a wide range of 
legislation and case law affecting trees, people and property, but the law also acknowledges that the remedies 
taken to discharge the common law duty of care need only be reasonably practicable.   Statute law has been 
reinforced, clarified and extended through legal precedent in common law.   Precedents from neighbour 
conflicts dating back to the 1790’s are still relevant, however it is some more recent cases which are 
particularly germane to the management of trees in the public realm. 

2 In late 2007 the Health and Safety Executive (HSE) published their Sector Information Minute Management of 
the risk from falling trees (SIM 01/2007/05) (revised in March 2013 and now only available on-line as 
Management of the risk from falling trees or branches (SIM 01/2007/05) [2]. 

                                                                 

[1]   BSI (2012). BS 5837:2012 Trees in relation to design, demolition and construction – Recommendations. London: British Standards Institution 
[2] HSE (2013). Sector Information Minute. Management of the risk from falling trees. 

http://www.hse.gov.uk/foi/internalops/sims/ag_food/010705.htm. Health and Safety Executive, Bootle, UK 

http://www.hse.gov.uk/foi/internalops/sims/ag_food/010705.htm


A tree owner’s responsibilities 
Jonathan Hazell 

 

© Jonathan Hazell A tree owners responsibilities 
Independent arboricultural consultancy Page 2 

3 In December 2011 the National Tree Safety Group, [3] a star chamber of eminent professionals with an interest 
in tree risk management, published a summary of the then current law in respect of an owner’s liabilities for 
injury to others caused by the failure of a tree or branch: 

"The legal framework 
Under both the civil law and criminal law, an owner of land on which a tree stands has responsibilities for 
the health and safety of those on or near the land and has potential liabilities arising from the falling of a 
tree or branch.   The civil law gives rise to duties and potential liabilities to pay damages in the event of a 
breach of those duties.   The criminal law gives rise to the risk of prosecution in the event of an 
infringement of the criminal law. 

The Civil Law 
The owner of the land on which a tree stands, together with any party who has control over the tree’s 
management, owes a duty of care at common law to all people who might be injured by the tree.   The 
duty of care is to take reasonable care to avoid acts or omissions that cause a reasonably foreseeable 
risk of injury to persons or property.” 

(NTSG, 2011:30) 

1. Duty of care 

1 The concept of the duty of care was clarified in Donoghue v Stevenson [1932] UKHL 100 by Lord Atkin when he 
set out general principles whereby one person would owe another person such a duty: 

"You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be 
likely to injure your neighbour.   Who, then, in law, is my neighbour?   The answer seems to be – persons 
who are so closely and directly affected by my act that I ought reasonably to have them in contemplation 
as being so affected when I am directing my mind to the acts or omissions which are called in question." 

2 Donoghue v Stevenson built upon the definition of negligence given in Blyth v Birmingham Waterworks 
Company [1856] 11 Ex Ch 781: 

“Negligence is the omission to do something which a reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent 
and reasonable man would not do.   The defendants might have been liable for negligence, if, 
unintentionally, they omitted to do that which a reasonable person would have done, or did that which a 
person taking reasonable precautions would not have done.” 

3 Under The Occupiers Liability Act 1957, the occupier owes a duty of care to all visitors to ensure that their visit 
is reasonably safe.   Trespassers are protected under The Occupiers Liability Act 1984 from the risks that the 
occupier is aware of.   Consideration, therefore, is needed to be given to any known tree-related risks and the 
actions necessary to reduce or remove them. 

4 As part of their carrying out of undertakings, or control of premises, including public spaces, employers have a 
duty of care under the Health and Safety at Work etc. Act 1974 (HSWA).    In particular, there is a duty to do 
what is reasonably practicable to ensure that they and other people are not exposed to risk.   Section 3 of the 
HSWA confirms that an employer cannot pass on their legal duty by way of a contract to third parties. 

2. Foreseeability 

1 A landmark case concerning foreseeability as the test for breach of duty of care in negligence, irrespective of 
the particulars of the action, is Overseas Tankship (UK) Ltd v The Miller Steamship Co or Wagon Mound (No. 
2) [1967] 1 AC 617.   The defendant (The Miller Steamship Co) owned a freighter ship named the Wagon 
Mound which was moored at a dock in Sydney Harbour in October 1951.   The crew had carelessly allowed 
furnace oil to leak from their ship, the oil drifted under a wharf thickly coating the water and the shore where 

                                                                 

[3] NTSG (2011) Common sense risk management of trees. National Tree Safety Group, Forestry Commission, Edinburgh, UK 
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other ships owned by the claimant (Overseas Tankship (UK) Ltd) were being repaired.   The sparks from the 
welders repairing the ships fell on floating cotton waste which ignited causing the leaked oil to ignite 
destroying all three ships and cause other property damage.   

2 In their judgment the Privy Council found that a reasonable person, in the position of the ship's engineer, 
would have been aware of the risk of fire and as the potential damage from fire was so great there was no 
excuse for allowing the oil to be discharged even if the probability or risk of fire was low.   A reasonable person, 
the Privy Council held, would only neglect a risk of such a potentially great magnitude if he or she had a reason 
to do so, e.g. if it were cost prohibitive.   Lord Reid said at 718-719: 

It follows that in their Lordships view the only question is whether a reasonable man, having the 
knowledge and experience to be expected of the chief engineer of the Wagon Mound, would have known 
that there was a real risk of the oil on the water catching fire in some way 

3 When an occupier fails to meet the requirements of their duty of care, which subsequently results in 
reasonably foreseeable harm or damage to persons, animals, or property, Mynors 2002 [4] argues that it is likely 
to be construed that the occupier has been negligent.   This may be either by their action (for example using a 
person without sufficient skill to survey trees, by undertaking incompetent pruning, or by destabilising a tree by 
root severance) or by their omission (for example by a failure to inspect trees on a reasonable cycle or the 
failure to carry out prescribed remedial actions). 

The person responsible for a tree is expected to take reasonable care to avoid acts or omissions, 
which could reasonably be foreseen to be likely to cause harm.   This person is deemed to be 
whomever has sufficient control over the land to appreciate the extent of any dangers and to take 
any actions. 

(Mynors, 2002:25) 

3. Risk assessment, tree surveys and inspections 

1 The Management of Health and Safety at Work Regulations 1999 (MHSWR) require a risk assessment to be 
carried out to identify the nature and level of the risks associated with the works and associated operations.   
Regulation 3.1 states: 

1. Every employer shall make a suitable and sufficient assessment of: 

a. the risks to the health and safety of his employees to which they are exposed whilst they are at work; 
and 

b. the risks to the health and safety of persons not in his employment arising out or in connection with 
the conduct by him of his undertakings. 

2 The MHSWR affect all parts of the tree management process, though in the context of this document they 
apply most particularly to the undertaking of tree inspection on a reasonable cycle and the completion of the 
necessary remediation work. 

3 Other legislation requiring positive action in response to health and safety concerns includes the Highways Act 
1980.   Collectively, street trees and trees within falling distance of the highway (including those outside the 
ownership and direct control of the highway authority and so potentially some Parish Council managed trees) 
are classed as highway trees. 

4 The highway authority is responsible for ensuring that highway trees do not endanger the highway and its 
users.   Recommendations in Well-maintained Highways, Code of Practice for Highway Maintenance 
Management include Regulation 9.3: 

                                                                 

[4]  Mynors, C. (2002) The Law of Trees, Forests and Hedges. Sweet & Maxwell, London, UK 
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Highway safety inspections should include highway trees . . . . Inspectors should take note of any 
encroachment or visible obstruction and any obvious damage, . . .  a separate programme of tree 
inspections should be undertaken by arboricultural advisors 

(Roads Liaison Group [5], 2005:119) 

5 On 3 December 1999 a mature tree failed and fell across the Alcester Road in Birmingham during a storm, 
killing three people in their cars; Birmingham City Council was successfully prosecuted by the HSE for their 
failure to comply with the HSWA, Section 3 (1).   In addition to a fine of £140,000 an Improvement Notice was 
served as part of the proceedings, requiring the Council to; 

1 improve its systems to provide suitable and sufficient routine inspection, including identifying all trees 
and woodland, and 

2 procure competent advisors as necessary, and 

3 carry out and record necessary remedial actions. 

6 In Chapman v Barking and Dagenham LBC [1997] 48 EG 154 there was a clear failure to inspect.   Judge 
Viscount Colville of Culross QC stated: 

I am satisfied that, despite all encouragement and advice both from external sources and to some 
extent from their own officers, the defendant Council did not at any relevant time appreciate the 
distinction between making lists of trees and routine maintenance, as opposed to systematic 
expert inspection as often as would be reasonably required.   I find that no such inspections were 
ever made, that it was a clear duty on the defendants to make them, and that they have failed in 
that duty. 

7 The need to use a suitably trained, experienced and/or qualified tree inspector was at the core of Poll v 
Bartholomew and Bartholomew [2006] 4BS50384 when the claimant successfully sued the landowners for 
negligence.   The judgement also recognised that there are varying levels of skill in inspectors and it is the 
employers’ duty to ensure that they employ a competent person at the appropriate skill level, re-asserted in 
Atkins v Scott [2008] 6KB04804. 

8 On 26 June 2007 a party of school children visiting Felbrigg Hall in Norfolk were struck by a substantial branch 
falling from a mature beech tree, one child died instantly, three others sustained serious personal injuries.   In 
his judgment of the subsequent High Court case Bowen (A Child) and others v The National Trust [2011] EWHC 
1992 (QB) the Hon. Mr Justice Mackay said: 

5. There is no difficulty in articulating this [The Defendant's legal duty] duty, though its application to the 
incident is another matter.   The National Trust as occupier of the wood owed these claimants and all 
other lawful visitors to it the common duty of care imposed by the Occupiers' Liability Act 1957 Section 2 
(2) of which reads:- 

"The common duty of care is a duty to take such care as in all the circumstances of the case is reasonable 
to see that the visitor will be reasonably safe in using the premises for the purpose for which he is invited 
or permitted by the occupier to be there." 

6 There is also a co-extensive duty under the general common law of tort, the scope of which would not 
differ in any material way from the formulation in the statute.   So there is no obligation to ensure the 
safety of visitors, merely to take reasonable care to provide reasonable safety….   The issue in this case is 
whether those who inspected this tree … exercised such care as was reasonable in the circumstances of 
this tree at this place.   It is easy to state the law in this area, but less easy to apply it, particularly in a 

                                                                 

[5]  Roads liaison Group (2005) Well-maintained Highways, Code of Practice for Highway Maintenance Management. TSO, London, UK 
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case with such a tragic outcome as this.   The thrust of the case against the defendant is that its tree 
inspectors, for whom it is vicariously liable, failed to exercise reasonable care in their task. 

7 It is common ground between the parties, and I agree, that the standard of care imposed on such 
inspectors, who are exercising and professing to have a particular skill in their task, is the well-known 
test in Bolam v Friern Hospital Management Committee [1957] 1 WLR 582, that is to say the standard 
of an ordinary skilled person professing to have the skill in question.   He is not acting negligently if he 
acts in accordance with a practice accepted as proper by a responsible body of opinion in the particular 
field… 

43 In the event [the inspectors’] judgment was wrong and disastrous consequences followed, because of the 
cruellest coincidence of the failure occurring at the very moment this small group was standing under the 
branch when it did so.   But risk assessment in any context is by its very nature liable to be proved wrong 
by events, especially when as here the process of judging the integrity of a tree is an art not a science, as 
all agree.   I accept these inspectors used all the care to be expected of reasonably competent persons 
doing their job, and the defendant had given them adequate training and instruction in how to approach 
their task.   To require more would serve the desirable end of compensating these claimants for their 
grievous loss and injuries.   But it would also be requiring the defendant to do more than was reasonable 
to see that the children enjoying the use of this wood were reasonably safe to do so.   I regretfully 
conclude that I cannot find that the defendant was negligent or in breach of its duty in respect of this 
tragedy. 

9 In December 2009 the decayed stem of a large ash tree fell from a private property in Staines and damaged a 
train causing over £300,000 worth of damage and consequential costs.   In his judgement of the subsequent 
High Court action, Stagecoach South Western Trains Ltd v (1) Kathleen Hind (2) Andrew Steel [2014] EWHC 
1891 (TCC) the Hon. Mr Justice Coulson gave a very useful review of the legal authorities and principles relating 
to a landowner’s duty, in paragraph 68: 

68 Accordingly, I consider that the principles relating to a landowner’s duty in respect of trees can be 
summarised as follows:  

(a) The owner of a tree owes a duty to act as a reasonable and prudent landowner (Caminer); 

(b) Such a duty must not amount to an unreasonable burden (Lambourn) or force the landowner to 
act as the insurer of nature (Noble).  But he has a duty to act where there is a danger which is 
apparent to him and which he can see with his own eyes (Brown); 

(c) A reasonable and prudent landowner should carry out preliminary/informal inspections or 
observations on a regular basis (Micklewright and the first instance cases noted in paragraph 66 
above);  

(d) In certain circumstances, the landowner should arrange for fuller inspections by arboriculturalists 
(Caminer, Quinn).  This will usually be because preliminary/informal inspections or observations 
have revealed a potential problem (Micklewright, Charlesworth and Percy), although it could 
also arise because of a lack of knowledge or capacity on the part of the landowner to carry out 
preliminary/informal inspections (Caminer). A general approach that requires a close/formal 
inspection only if there is some form of ‘trigger’ is also in accordance with the published guidance 
referred to in paragraphs 53-55 above. 

(e) The resources available to the householder may have a relevance (Leakey) to the way in which 
the duty is discharged. 
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10 Jeremy Barrell, a Registered Consultant of the Arboricultural Association and an Expert Witness, has 
commented upon the judgement in Stagecoach South Western Trains [6]: 

Legal commentators report how the Judge held that Ms Hind’s duty in respect of a tree on her land had 
extended no further than the carrying out of periodic inspection through informal observation.   In the 
absence of any trigger or warning sign of problems with the tree, there was no requirement to instruct a 
more detailed inspection by an arboriculturist.   She was not required to clear ivy to inspect the base 
herself or instruct an arboriculturist to do so.   The tree had been worked on before the accident by the 
second defendant tree surgeon, Mr Steel, but he had not been asked to consider the health or safety of 
the tree.   The claim against him also failed because he did not owe a duty of care to warn of any 
structural instability, which could only have been discovered through a close inspection. 

I [Jeremy Barrell] was involved as the expert witness for Ms Hind and from my tree perspective (I stress 
that I am not a legal commentator) I pull out two issues that may be of interest to UK tree managers: 

1. Ivy: In my experience, ivy and its potential to hinder the discovery of defects regularly crops up 
in cases, with questions about whether it should be removed as part of a risk management 
regime.   To date, there is no definitive answer, but recent cases provide some clues as to how the 
courts may view this.   In Micklewright the experts agreed that 

 “It would not be standard practice to remove heavy ivy from a tree during a quick visual 
check” 

which has a compelling logic in the context of the vast numbers of trees that large landowners 
have to manage.   However, because it was agreed between the experts, it was never tested in 
the proceedings, and so that reference is unlikely to carry any significant weight.   In this 
Stagecoach judgment, the matter of ivy was considered in more detail, with the Judge stating in 
paragraph 86: 

“I reject the suggestion that as a reasonable and prudent landowner, Ms Hind was obliged 
to carry out inspections of the trunks of each of her apparently-healthy trees, no matter 
how difficult they were to access, and no matter how much they might be covered in ivy.   
A reasonable and prudent landowner in Ms Hind's position was not obliged to struggle her 
way through the nettles and brambles to the foot of what appeared to be a healthy tree, in 
order to pull off some of the ivy leaves and then strip off the lattice work of ivy stems from 
the base of the Tree in order to look for decayed areas behind the ivy.” 

Whether such an analysis could extend to a formal inspection by an arboriculturist remains to be 
clarified, but this judgment does shed light on the likely expectations from a homeowner 
implementing an informal checking regime. 

2. NTSG informal observations: At paragraph 53, under Published Guidance, the judgment refers 
to the NTSG guidance that informal observations may be used as a means of checking trees.   For 
this case, it was unchallenged that this was a legitimate form of inspection; it was held that Mrs 
Hind was able to carry out such an inspection and did so properly.   This is the first judgment since 
the NTSG document was published that has directly referenced the informal observations 
approach to inspections and, no doubt, many homeowners will feel that it is a welcome 
clarification on the nature of their obligations.   However, it does not automatically follow that 
larger landowners, who may have greater resources, can rely on informal observations as being 
sufficient for all types of circumstances.   This is an aspect that still requires clarification. 

4. Reasonably practicable 

1 Whilst it is accepted that a tree owner owes a duty of care at common law to all people who might be injured 
by the tree, the law also acknowledges that that the remedies taken to discharge the common law duty of care 

                                                                 

[6] https://www.facebook.com/pages/Heritage-Tree-Management/573985506028429?fref=ts  

https://www.facebook.com/pages/Heritage-Tree-Management/573985506028429?fref=ts
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need only be reasonably practicable.   In his summing up in Edwards v. National Coal Board [1949] 1 KB 704 
Asquith LJ narrowed the legal interpretation of that term: 

“‘Reasonably practicable’ is a narrower term than ‘physically possible’ . . . a computation must be made 
by the owner in which the quantum of risk is placed on one scale and the sacrifice involved in the 
measures necessary for averting the risk (whether in money, time or trouble) is placed in the other, and 
that, if it be shown that there is a gross disproportion between them – the risk being insignificant in 
relation to the sacrifice – the defendants discharge the onus on them.” 

2 In the Court of Appeal in Leakey and others v National Trust [1979] 1 QB 485 Megaw LJ narrowed the scope of 
the duty to: 

“The duty is to do that which is reasonable in all the circumstances, and no more than what, if anything, 
is reasonable to prevent or minimise the known risk of damage or injury to one’s neighbour or to his 
property   .   .   .” 

3 In his discussion of Leakey Mynors advises: 

“You are thus only under a duty to protect those who are “reasonably” likely to be affected by any 
omission on your part, and only if you can “reasonably” foresee that they are likely to be injured as a 
result; and even then you are only required to take reasonable care to avoid such omissions.   And 
Megaw LJ in Leakey only envisaged a duty to do that which is reasonable in all circumstances.” 

 In other words, if the overall cost of the measures required to minimise the risk of injury grossly outweighed 
the benefit arising from the reduced risk, then no action is necessary. 

5. Controlling risk 

1 In their Sector Information Minute Management of the risk from falling trees or branches (SIM 01/2007/05) 
the HSE give helpful guidance on the risk management of trees, and discuss the systems that duty holders 
should have in place to control risks from trees.   The SIM: 

“ . . . provides guidance for HSE Inspectors and LA Enforcement Officers on 

• the standards for managing the risk from trees, including risk assessment and where appropriate, 
routine checks by a competent person.   Duty holders should have such systems in place to control 
risks from trees to their employees, contractors and members of the public 

• handling these issues and approaching enforcement decisions in accordance with the principles and 
expectations of the HSE Enforcement Policy Statement 

It is not intended as a guide to duty holders.” 

Whilst it is not “intended as a guide to duty holders” it will inform their actions and so can be considered as an 
appropriate authoritative reference. 

2 When a person responsible for a tree fails to meet the requirements of their duty of care and fails to control 
risk, which subsequently results in reasonably foreseeable harm or damage to persons, animals, or property, 
Mynors states that it is likely to be construed that they had been negligent: 

“The person responsible for a tree is expected to take reasonable care to avoid acts or omissions, which 
could reasonably be foreseen to be likely to cause harm.   This person is deemed to be whomever has 
sufficient control over the land to appreciate the extent of any dangers and to take any actions.” 
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5. A risk management plan for your tree stock 

1 In order to address your liabilities and responsibilities a Tree Risk Management Plan would be a useful work of 
reference. 

2 Such a Plan would provide ideas for the sustainable management of the trees that you own or manage. 

3 It is a possibility that there is currently no credible data available for the vast majority of the tree stock that you 
own or manage.   That knowledge gap means that: 

• there is no understanding of the risks posed by the tree stock, to parishioners or visitors 

• there is no understanding of the risks to property posed by the tree stock 

• it is not possible to limit the Parish Council’s tree-related liabilities 

• it is not possible to accurately budget for the provision of tree services 

• there is no programme of tree works 

• there are limited records of works that may have been carried out 

4 Any Plan should be developed to address the knowledge gap in a considered and systematic way and to allow 
for realistic and rational plans to be made for the provision of a sustainable tree service, and for accurate 
records to be made that relate to the existing tree stock, and any works that may be carried out to those trees 
and the reasons for those works.  
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Appendix 1 

Excerpts from the Judgment Stagecoach South Western Trains Ltd [2014] EWHC 1891 (TCC) [7] 

56 Ms Hind, as the owner of the Tree, owed a duty to the claimant [Stagecoach South Western Trains Ltd] 
to act in the manner “to be expected from a reasonable and prudent landowner”: see Caminer v 
Northern Investment Trust Ltd [1951] AC 88.   The following cases decided before and after Caminer, 
give some guidance as to the scope and extent of that duty. 

57 In Noble v Harrison [1926] 2 KB 332 (CA), a tree shed a limb onto a passer-by, causing personal injury.   
The Court of Appeal reversed the original finding in favour of the claimant because the defect could not 
have been discovered by inspection.   Rowlatt J said: 

“I see no ground for holding that the owner is to become an insurer of nature, or that default is to 
be imputed to him until it appears, or would appear upon proper inspection, that nature can no 
longer be relied upon…” 

In similar vein, in Brown v Harrison [1947] 177 LT 281, Somervell LJ reiterated the relevant test 
(formulated by the judge at first instance) in these terms: 

“…If there is a danger which is apparent, not only to the expert but to the ordinary layman which 
the ordinary layman can see with his own eyes, if he chooses to use them, and he fails to do so, 
with the result that injury is inflicted, as in this case, upon somebody passing along the highroad, 
the owner is in those circumstances responsible, because in the management of his property he 
had not acted as a normal reasonable landowner would act.” 

58 In Lambourn v London Brick Co Ltd [1950] EG 28 July 1950, Finnemore J stated that an unreasonable 
burden must not be placed on the reasonable owner: “the standard to be taken should be that of an 
ordinary landowner and not an expert.   It was neither the duty nor the practice of the ordinary prudent 
landowner to make a meticulous examination of its individual trees.”   In that case the judge said that 
there was nothing to indicate that the trees were dangerous.   They appeared to be sound, of good 
quality and of comparatively young growth.   The tree fell because the roots had been severed but the 
judge found that “this was not an obvious feature and it was not known when or by whom the severing 
was done.” 

59 In Caminer, Lord Normand said at pages 99-100: 

“…The Court of Appeal applied what is, I think, the proper test – the conduct to be expected from 
a reasonable and prudent land-owner – and held on the evidence that the appellants had satisfied 
this test because there was nothing dangerous in the appearance of the tree, no sign of disease, 
advanced age, disproportion of crown to stem, or rising roots… 

The test of the conduct to be expected from a reasonable and prudent landlord sounds more 
simple than it really is.   For it postulates some degree of knowledge on the part of landlords 
which must necessarily fall short of the knowledge possessed by scientific arboriculturists but 
which must surely be greater than the knowledge possessed by the ordinary urban observer of 
trees or even of the countryman not practically concerned with their care.” 

60 In the same case, Lord Reid said: 

“I think that the respondents’ duty was not limited to dealing with any danger of which they 
might happen to be aware; and if a person has any further duty than that with regard to trees his 
first step must be to look at those trees which are near the highway or to get someone else to do 
so on his behalf to see whether any of them is dangerous…I think that it was their duty to have 

                                                                 

[7] http://www.bailii.org/ew/cases/EWHC/TCC/2014/1891.html  

http://www.bailii.org/ew/cases/EWHC/TCC/2014/1891.html
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this tree inspected within a reasonable time, and it was not suggested that they did not have 
before the accident ample time to do this and to consider the results of an inspection and take 
any necessary action.” 

He addressed the degree of knowledge and experience necessary for adequate inspection.   He said: 

“So in my judgment the appellants can only succeed in this appeal if they can show that there was 
something about this particular tree which should have suggested that lopping or other action 
was necessary.   What inspection will suggest will depend on the knowledge and experience of the 
inspector, and there has been some controversy about the degree of knowledge and experience 
necessary for adequate inspection.   Plainly it would be no use to send a person who knew nothing 
about trees.   The alternatives put forward were that he should be an expert or that he should 
have at least such knowledge and experience of trees as a landowner with trees on his land would 
generally have.   As the question depends on what a reasonable man would do I think that it may 
be put in this way.   Would a reasonable and careful owner, without expert knowledge but 
accustomed to dealing with his trees and having a countryman's general knowledge about them, 
think it necessary to call in an expert to advise him or would he think it sufficient to act at least in 
the first instance on his own knowledge and judgment?” 

61 It is important to view these passages against the facts of that case.   The owners were a limited 
company, and could only act through agents (such as managing agents and arboriculturalists).   The 
Court of Appeal had allowed their appeal against the original finding of liability, and the House of Lords 
upheld that decision.   They concluded that, as the tree was apparently sound and healthy, and the 
evidence did not establish that an inspection by an expert would have revealed that it was dangerous, 
the occupiers were not liable in either negligence or nuisance.   Although they concluded that an 
inspection by an expert was required in that case, it appears from the speech of Lord Normand that this 
was principally because the tree in question was an elm.   He said that such trees were: 

“…notorious or generally recognised by persons concerned with the cure of them and which have 
a bearing on the danger which they may cause when they are growing on or near ground which 
the public has lawful access.    They are less resistant to wind than the other common British 
trees; the limbs and branches are more likely to fall; they are more prone to disease; their lateral 
roots are shallow and their tap root decays with age, so that the trees themselves are also more 
likely to fall…if a landlord is aware of his ignorance about Elms he should obtain the advice of 
someone better instructed, not a scientific expert in the ordinary case, but another landlord with 
greater experience, or a practical forester, for example.” 

62 In Quinn v Scott [1965] 1 WLR 1004, Glyn-Jones J found for the claimant because the decay of the tree 
(which was owned by the National Trust), was there to be seen and the tree should have been felled.   
The judge said: 

“The duty of the Trust is to take such care as a reasonable landowner — and that means a 
prudent landowner — would take to prevent unnecessary danger to users of the highway 
adjoining the Trust’s land.   There is not to be imputed in the ordinary landowner the knowledge 
possessed by the skilled expert in forestry…But, in my opinion, there may be circumstances in 
which it is incumbent on a landowner to call in somebody skilled in forestry to advise him, and I 
have no doubt but that a landowner on whose land this belt of trees stood, adjoining a busy 
highway, was under a duty to provide himself with skilled advice about the safety of the trees…” 

63 The most recent Court of Appeal decision relating to falling trees is, in many ways, the most helpful.   In 
Micklewright v Surrey County Council [2011] EWCA Civ 922, the Court of Appeal dismissed the appeal 
against the first instance judge’s conclusion that the death of an individual killed by a branch falling from 
a tree overhanging the highway was not attributable to the negligence of the local authority.   The judge 
found that extensive internal decay was a major factor in the branch’s fall.   He found that nobody had 
seen any external signs of decay and he found that, even if the local authority had had in place a proper 
system of inspection, the extent of the decay, and the danger it posed, would not have been revealed. 
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64 In his judgment, with which both Patten and Mummery LJJ agreed, Hedley J focused on the two stages of 
the judge’s enquiry: namely whether a routine inspection would have led on to a detailed inspection by a 
qualified arboriculturalist and, if so, whether that expert’s inspection would have led to the removal of 
the branch.   Hedley J said that the judge’s findings made it probable that, had the outcome of a 
preliminary inspection warranted an inspection by an expert, then the later, detailed inspection would 
have revealed the extent of the decay and would have led to the removal of the branch.   Thus, he said, 
the critical issue was whether or not the judge had been right to find that no expert inspection had been 
warranted, because a preliminary inspection would not have given rise to any cause for concern.   The 
Court of Appeal concluded that, on the facts, the judge had been right to reach that conclusion. 

65 Although not cases concerned specifically with trees, Goldman v Hargrave [1967] 1 AC 645 and Leakey v 
National Trust [1980] 1 QB 485 reiterated the principle that, in cases involving natural nuisances, the 
obligation was “to do that which is reasonable in all the circumstances, and no more than what, if 
anything, is reasonable, to prevent or minimise the known risk of damage or injury to one’s neighbour or 
to his property” (see the judgment of Megaw LJ in Leakey at page 524).   Both cases also stressed that 
one aspect of the court’s consideration of the duty and the potential breach was the resources available 
to the landowner. 

66 A raft of other first instance decisions concerned with trees have been cited to me.   They are mainly 
concerned with claims against local authorities or landed estates, and turned on their own facts.   For 
these reasons I do not set them out here.   But it is worth noting two of these cases because they involved 
what might be called ‘ordinary’ landowners:  

(a) In Corker v Wilson (10th November 2006; Mayor’s and City of London Court; HHJ Simpson QC), the 
defendant was an ordinary landowner who owned a tree by a road.   A heavy branch fell onto a 
passing car.   There was a crack at the junction of the stem of the branch, and the claimant’s case 
was that this should have been identified and the branch should have been lopped.   The 
defendant said that the crack could not have been seen on a roadside inspection or even on a 
more detailed inspection and that the tree was in visibly good health.   The judge rejected the 
claim, saying that the defendant carried out informal observations of the tree on an ongoing basis 
and that all the evidence was that the tree was in good health.   There was nothing about the tree 
which should have alerted the defendant or led him to obtain a more detailed inspection by an 
arboriculturalist. 

(b) Selwyn-Smith v Gompels (22 December 2009; Swindon County Court; Recorder Adrian Palmer 
QC) also concerned an ordinary landholder, whose tree fell onto a neighbouring garage.   Again 
the claim was rejected, the learned recorder finding that the law did not require the landowner to 
engage an expert “unless and until reasonable inspection by the standards of that knowledge 
discloses or should disclose that the tree might be unsafe”. 

67 It is to be noted that in both Corker v Wilson and Selwyn-Smith v Gompels, the court adopted a similar 
approach, concluding that a system of informal observations by the landowner was adequate, and that 
an inspection by an expert arboriculturalist was only necessary if there was something revealed by the 
informal inspection which suggested that a more detailed inspection was required.   I consider that that 
is consistent with the approach of the Court of Appeal in Micklewright.   It is also the approach 
commended in clear terms in Charlesworth and Percy on Negligence, 12th Edition, paragraphs 10-20[8], 
which states that “there is no obligation to call in an expert to examine trees, unless there is reason to 
believe that they may be unsafe”. 

 

                                                                 

[8]  This is not the approach adopted in Mynor’s Law of Trees, Forests and Hedges 2nd edition, at paragraph 8.5.2, which does not address 
Micklewright and asserts that the reasoning in Selwyn-Smith is ‘incorrect’ .  To the extent there is a conflict in the textbooks.  I 
unhesitatingly prefer the summary in Charlesworth and Percy on Negligence because, as I have shown, it is in line with the authorities.   
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