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In the dark days after the end of the Second World War the foundation of our current town and 
country planning system, the Town and Country Planning Act, was brought in by Attlee’s Labour 
government, and a second milestone, the NHS, followed in 1948.    

The purpose of this piece is to provide brief explanation of some of the key points of the TPO and CA 
regulations, but it is no substitute for asking an expert for case-specific advice! 

The 1947 Act made the need for planning permission a legal requirement – ownership alone was no 
longer considered to be sufficient justification for a development.   To oversee the change the 
planning system was drastically overhauled and the new local planning authorities were given wide 
ranging powers, including in paragraph 28 of the Act a tool for “the preservation of trees and 
woodlands in their area”. 

The language of the 1947 Act seems remarkably familiar today:  

“If it appears to the local planning authority that it is expedient in the interests of amenity to 
make provision for the preservation of trees and woodlands in their area, they may for the 
purpose make an Order (in this Act referred to as a “tree preservation order”) with respect 
to such trees, groups of trees or woodlands as may be specified” 

Whilst in the intervening 74 years the phrase “expedient in the interests of amenity” has successfully 
evaded definition, much to the relief of the body of arboricultural consultants, so much else has 
changed. 

The passage of time is one obvious change, bringing a huge increase in the number and the diversity 
of the UK population (around 50M in 1950 to 66.4M in 2018) and so huge changes to the housing 
market.   There are of course many other changes, including the wholesale realignment of our 
economy with the balance shifting from manufacturing to services, leading to changes in 
employment; the emergence of an understanding of ecology and the damage that we have caused 
to our planet; the shift from the High Street to on-line shopping leading to deserted shops and huge 
warehouses that employ 400 robots and one caretaker; an understanding of the need for concern 
for our mental as well as our physical health; the emergence of a sense of expectation or 
entitlement, and subsidence becoming an insured peril in householder policies, just in time to 
benefit from climate change.   The influence of Brexit has yet to be felt, but right now I wouldn’t like 
to predict what it might be, although my sense is that it will be very damaging. 

In my experience (I surprised myself the other day when I told a caller that “based on my 40 years’ 
experience in arboriculture”) the idea behind an Order is often misunderstood, and so is the level of 
protection that the Order provides.   The sole justification, as per the legislation, is that the tree, 
group of trees or woodland adds to the public amenity – the guidance to the current regulations 
helpfully states at paragraph 7:  

“Orders should be used to protect selected trees and woodlands if their removal would have 
a significant negative impact on the local environment and its enjoyment by the public” 

The purpose of the Order is to sustain the public’s enjoyment of the local environment, it is not to 
frustrate development although that may be a consequence, and so an Order must: 

“be able to show that protection would bring a reasonable degree of public benefit in the 
present or future” 

To work on the tree without the prior written approval of the local planning authority can prove a 
costly mistake, the action would be criminal offence and fines of up to £20k can be levied in the 
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magistrates court: if a case goes to trial in the Crown Court there is no limit to the fine that may be 
imposed, the court will take any financial benefit which has resulted, or is likely to result, from the 
offence into account when setting the level of the fine. 

A second misconception is that an Order prevents any form of management: not so, an Order can be 
used to promote good management that will sustain the tree, and justification can be made to 
remove and replace a tree.   An Order can also be used to prevent unsuitable tree management 
proposals. 

A third misconception is that the Order transfers the responsibility for and liability arising from the 
tree to the local planning authority, again that’s not the case!   Whilst serving the Order 
acknowledges the discernible contribution the tree makes to the public amenity the ownership 
remains at all times with the owner of the land upon which the tree grows. 

I feel that many of my peers in the Tree Officer community would say that I go against the grain as 
for many years there has been a generic view held by that body that “you are lucky to live next 
to/beneath a tree/woodland edge” and that such an attraction was sacrosanct and if it wasn’t 
already protected by a TPO then it should be.   But in my opinion, when considering a TPO decision, 
arboriculture is the process under which a range of interests, for shorthand think of trees, people 
and the built environment, are weighed and impartially balanced to come to justified tree 
management decisions. 

In my opinion sometimes the tree holds sway, but very often not – I believe that well-argued private 
relief can be justified at the expense of public benefit.   In many cases the Order was served several 
years ago, the tree will have continued to grow and perhaps become decrepit, the owners and the 
property will have continued to age, and in some cases the owners’ health will have deteriorated.   
There is no option for them to move so that others can reap the benefit summarised above as “you 
are lucky to live next to/beneath a tree/woodland edge”.   So, the owner makes an application for 
work, and even though the tree has been deemed to be a public asset it remains their responsibility, 
and they are entitled to views and opinions shaped by their knowledge and experience and they are 
also expected to exercise their duty of care within their tolerance of risk, and in so doing may need 
to prune or remove a tree.  

A concern that is being raised more often when discussing protected trees is their wider ecological 
and environmental value, and so the decision-making process is becoming more interesting.   Rather 
than balance 3 strands (and don’t forget the milking stool had three legs as it was so easy to make it 
balance however bad a carpenter you were) the Tree Officer is now expected to be an ecologist as 
well, even though that is a distinct and respected profession.   Many local planning authorities have 
now adopted climate emergence stances, should that dissuade the Tree Officer for granting consent 
for tree pruning or tree removal?   Some have also adopted overarching health and well-being 
strategies which might make for interest, if the justification for the proposed work is suitably worded 
then the decision will have to include an assessment of health and well-being. 

Conservation Areas provide a lesser degree of protection for trees, and they are relative newcomers 
having only achieved legal status under the Civic Amenities Act of 1967.   The Conservation Area 
seeks to protect the overall quality and special interest of the neighbourhood or area as a whole, 
and the raison d’etre for the CA must be clearly stated in an appraisal document. 

The planning authority must be notified if there is an intention to prune or remove a tree with a 
stem diameter in excess of 75mm, or slightly larger in a forest thinning operation, but no justification 
is required to explain why the work is proposed unlike with an application to work upon a tree 
protected by an Order.   If the work is reasonable, and does not detract from the character of the 
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Conservation Area as set out in the appraisal document, then the authority may, or may not, tell the 
applicant that they do not object and the work can go ahead.   If the work is not acceptable for 
whatever reason then the local planning authority has only one option, to serve a TPO – the 
notification is not an application for consent and so it cannot be refused, nor can conditions be 
imposed. 

None of the above helps me to understand some of the recent high-profile stories over the 
damaging or felling of protected trees, a recent CA violation in Four Oaks in Birmingham, 
(https://www.birminghammail.co.uk/news/midlands-news/fury-20-trees-chopped-down-19343756) 
or the Chelmsford man initially fined £90k for damaging a cedar so badly that it had to be removed 
(https://www.essexlive.news/news/essex-news/chelmsford-man-fined-60000-after-3666334) or yet 
another case in Dorset (https://www.bournemouthecho.co.uk/news/17933907.millionaire-chopped-
protected-trees-outside-1-2m-sandbanks-home-fined-60k/)  

I know that in the past there was a general reluctance to mount prosecutions for tree-offences for a 
variety of reasons, but the scale of fines now makes the prospect more attractive, and whilst every 
case will turn on its facts the critical evidence will be in two areas, to demonstrate culpability and to 
show that any unauthorised work had a “significant negative impact on the local environment and 
its enjoyment by the public” 
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